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The importance of monitoring time limits when enforcing 

arbitral awards  
 

KK Cheung 
 
In the recent case of Wang Peiji v Wei Zhiyong, HCMP 571/2019, the Plaintiff had been granted leave to enforce in 
Hong Kong an arbitration award made by the Ghangzhou Arbitration Commission (Enforcement Order). The Court set 
aside the Enforcement Order on the grounds that the cause of action was time-barred. It held that by virtue of s.4(1)(c) 
of the Limitation Ordinance (Cap 347), where, as here, there is an application to enforce an  award, where the 
submission to arbitration (i.e. the underlying contract) is not under seal, the limitation period is 6 years from the date on 
which the cause of action arose. Had the underlying contract been executed under seal, s.4(3) of the Limitation 
Ordinance would have applied instead and the  limitation period would have been 12 years. The Court also held that 
such time limits are not suspended while enforcement is attempted in the Mainland.  
 
Background 

 
The Plaintiff had commenced arbitration proceedings against the Defendant in Guanghouz for failure to repay a loan. 
The Guangzhou Arbitration Commission granted an award in the Plaintiff’s favour on 20 April 2009, by which it ordered 
the Defendant to pay the sum outstanding under the loan agreement together with interest. In June 2009, it was 
adjudicated that the award be enforced by the Panyu People’s Court.  
 
The Plaintiff recovered part of the sum payable under the award in enforcement proceedings before the Panyu 
People’s Court and on 15 December 2009, that Court adjudicated that as there were no further assets available for 
execution, the enforcement proceedings had come to an end, but the Plaintiff could reinstate them in future if it 
provided evidence of further assets available for execution.  
 
The Defendant’s Case 

 
Relying on the decision in CL v SCG [2019] 2 HKLRD 144, the Defendant asserted that the application to enforce the 
award in Hong Kong was time-barred, by virtue of section 4(1)(c) of the Limitation Ordinance (Cap 347), which provides 
that actions to enforce an award, where the submission is not by an instrument under seal shall not be brought after the 
expiration of 6 years from the date on which the cause of action arose.  
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The Defendant argued that time ran, for limitation purposes, from around June 2009 (as the date of the Mainland 
enforcement order which prompted demands to pay) and that time expired for limitation purposes around June 2015, 
long before the Plaintiff’s 2019 enforcement application was filed in Hong Kong. Thus the enforcement action in Hong 
Kong was time-barred. Relying also on CL v SCG, the Defendant submitted that the six-year limitation period was not 
suspended while enforcement efforts were underway in the Mainland.       
 
The Plaintiff’s Case 

 
The Plaintiff argued that the applicable time bar provision was not s.4(1)(c) of the Limitation Ordinance, but rather, 
s.4(3), which provides that an action upon a specialty shall not be brought after the expiration of 12 years from the date 
on which the cause of action accrued. This, the Plaintiff said, set a 12 year time limit that ran from the date of the award, 
namely, 20 April 2009 (i.e. not 12 years from the date of the underlying contract).  
 
The Plaintiff’s fall back argument was that if the six-year time limit in the Limitation Ordinance s.4 (1)(c) was found to be 
applicable, time must be suspended for the whole period during which the Plaintiff’s (partially successful) enforcement 
efforts were underway in the Mainland and that a successful Plaintiff cannot be expected to have stopped enforcement 
efforts in the Mainland which were bearing fruit.  
 
Court’s Decision 

 
The Court granted the Defendant’s application to set aside the Enforcement Order, holding as follows:  

 
(1) S.4(1)(c) of the Limitation Ordinance applied.  Where, as here, there is an application to enforce an award, 

where the submission to arbitration (i.e. the underlying contract) was not under seal, the limitation period is 6 
years from the date on which the cause of action accrued.  

 
(2) Had the underlying contract been executed under seal, then the limitation period would have been 12 years, 

pursuant to s.4(3) of the Limitation Ordinance. That section did not apply here, as it was not suggested by either 
party that the underlying contract was executed under seal. 

 
(3) As regards the Plaintiff’s argument that the award of the Guangzhou Arbitration Commission, being executed 

under seal, was a specialty and thus a 12 year limitation period ran from the date of the award, this is not how 
s.4(3) of the Limitation Ordinance should be construed. It is clear that sections 4(1)(c) and 4(3) are directed to 
the question of whether the underlying contractual document giving rise to disputes is (or is not) executed under 
seal.  

 
(4) Hong Kong law, including the Arrangement Concerning Mutual Enforcement of Arbitral Awards between the 

Mainland and the Hong Kong Special Administrative Region (Arrangement) does not provide for time limits to be 
suspended while the successful party attempts enforcement on the Mainland. Both this case and CL v SCG 
were based upon the provisions of the Arbitration Ordinance (Cap.341) and there is nothing in that Ordinance 
(including sections 2GG and 40C) that would lead the Court to conclude otherwise.  

 
Comment 

 
This judgment illustrates the importance of checking and keeping a close eye on time limits when enforcing an arbitral 
award between Hong Kong and the Mainland. The Arrangement prohibits an applicant for enforcement of an arbitral 
award from filing applications for enforcement with both the courts of Hong Kong and those of the Mainland at the 
same time. Only when the result of enforcement of the award by the court in one place is insufficient to satisfy the 
liabilities, may the applicant apply to the court of another place for enforcement of the outstanding liabilities. As Mimmie 
Chan J said in CL v SCG, “However, unfair may be the consequence, there is no express provision in the 
Arrangement, the relevant Arbitration Ordinance, or the [Limitation] Ordinance itself, that time limitation for enforcement 
of an arbitral award should not run during the period when a successful party to an arbitral award applies for 
enforcement in the Mainland…. applicants will have to consider withdrawing and procuring determination of a pending 
application for enforcement on the Mainland before applying for enforcement in Hong Kong prior to the expiry of the 
relevant limitation period”   
 
 
 
 
 
 
 



 

  

 

Court held that arbitration clause in head contract was not 

incorporated into sub-contract 
 

Justin Yuen 
 
In Yun Kwan Construction Engineering Ltd v Shui Tai Construction Engineering Co Ltd, [2019] HKCFI 1841, the sole 
issue was whether the arbitration clause contained in the contracts between the Defendant (a construction company) 
and its own respective head contractors in two projects had been incorporated into the corresponding contracts 
between the Defendant and the Plaintiff (a steelworks construction company). The Court held that it had not. 
 
The Plaintiff’s action against the Defendant was for alleged outstanding sums under sub-contracts relating to four 
different projects. The Defendant sought an order that further proceedings in the action in relation to Projects 1 and 3 
be stayed to arbitration. 
 
The Contracts 

 
In Project 1, Konwall (the main contractor) had entered into a main contract with the employer, Handy (the 
Employer-Konwall Contract). Konwall sub-contracted some of the works to the Defendant (the Konwall-D Contract). 

Clause 7 of the contract stated that a number of documents, including in particular the General Conditions of 
Sub-Contract (GCSC), formed part of the contract. GCSC contained an arbitration clause, stating that any disputes 
arising between Konwall and the Defendant in connection with the sub-contract would be referred to arbitration.  
 
By contract between the Defendant and Plaintiff (D-P Contract 1), the Defendant in turn sub-sub-contracted to the 
Plaintiff part of the works. Clause 10 of the D-P Contract provided: “The Principal Contractor entered into a 
sub-contract with Party A to sub-contract the main works to Party A (Sub-Contract). Party B understands clearly that 
the works of this sub-contracting agreement were [all/part] of the Main Contract and Sub-Contract, and both parties 
agreed to the following terms.”  

 
The contractual chain in relation to Project 3 was similar to that in Project 1. 
  
Legal Principles  

 
The Court referred to the applicable legal principles: 
 

 Art 7(6) of the UNCITRAL Model Law prescribes how an arbitration clause in a separate document may be 
incorporated as part of the contract. For the purpose of Art 7(6), it is not essential for there to be an explicit 
reference to the arbitration clause itself. Reference to a document, which contains the arbitration clause relied 
upon, may be sufficient, provided “the reference is such as to make that clause part of the contract”. 

 

 The document referred to need not be a contract between the same two parties. It is possible under Art 7(6) to 
incorporate into a contract between A and B an arbitration clause, by reference to an agreement between B and 
C or even between X and Y or to an unsigned standard form of contract, which contains the arbitration clause. 

 

 The question of incorporation, in particular whether the reference is such as to make the arbitration clause part 
of the contract, is one of construction. The court’s task is to ascertain, with no preconceived notions, the parties’ 
intentions when they entered into the contract, by reference to the words that they used. This involves 
examining the wording of the documents against the relevant background to identify what a reasonable person 
would have understood the parties to be using the language in the contract to mean. 

 
Court’s Ruling 

 

The Court held that the arbitration provisions relied upon by the Defendant had not been incorporated into the contracts 
between the Plaintiff and Defendant because: 
 

(1) In the relevant clause in D-P Contract 1, it was clear that the “Sub-Contract” (承判合約) meant the contract 

between the Defendant and its head contractor (i.e. the Konwall-D Contract), and the “Main Contract” (總合約) 

meant the Employer-Konwall Contract. The wording of the relevant sentence in the clause seemed to mean that 
the works under D-P Contract 1 were the whole or part of the works under the Employer-Konwall Contract and 

the Konwall-D Contract.  The subject of that sentence seemed to be the works under D-P Contract 1 (分判工程

承判合約工程), not D-P Contract 1 itself. It would not make sense for the parties to say that D-P Contract 1 
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formed the whole or part of the Employer-Konwall Contract and the Konwall-D Contract, for that would be to 
suggest that the former (a sub-sub-contract) was incorporated into the latter (a main contract and a 
sub-contract). 

 

(2) It was also notable that the clause made no reference to the “terms and conditions” of the Employer-Konwall 
Contract or Konwall-D Contract, and did not in any way state that either of those contracts applied to the 
relationship between the Plaintiff and Defendant, or that D-P Contract 1 was “back to back” with or was to be 
performed “in accordance with” the Konwall-D Contract. Until disclosure in these proceedings, the Plaintiff had 
never been given a copy of the Konwall-D Contract, let alone the Employer-Konwall Contract. 

 

(3) It was also hard to see, if the reference was sufficient for incorporation, why only the terms of the Konwall-D 
Contract were incorporated (as the Plaintiff contended), and not also the terms of the Employer-Konwall 
Contract, which was also referred to in that sentence. But equally it was difficult to see how it could have been 
the intention of the Plaintiff and Defendant to incorporate both sets of contracts, when the Plaintiff had not even 
disclosed in these proceedings the Employer-Konwall Contract and it was not therefore known whether the two 
upstream contracts contained dispute resolution clauses that conflicted with each other.  

 

(4) As such, the reference to the Employer-Konwall Contract and Konwall-D Contract in the relevant clause was 
intended to mean that the specifications, standards and requirements relating to the works as specified in those 
contracts should be followed by the Plaintiff in executing the works, being part of the works required under those 
contracts, and not to incorporate each and every clause, mutatis mutandis, including any arbitration clause, into 
the D-P Contract 1. Indeed, the Defendant did not contend that any of the provisions in the Employer-Konwall 
Contract (as opposed to the Konwall-D Contract) were thereby incorporated. As pointed out in Hudson’s 
Building and Engineering Contracts (13th edition): “As a matter of first principle and in the light of the usual 
real-life intentions of sub-contracting parties, doubtful or ambiguous references to main contract documents or 
terms are much more likely to be aimed at the technical descriptions of the sub-contract work to be found in the 
drawings, specifications or bills of quantities of the main contract rather than at the contractual or legal 
provisions in the main contract documentation, it is submitted.” 
 

(5) The same applied in relation to D-P Contract 3 in relation to Project 3. 

 
Comments 

 
The conclusion reached by the Court in this decision is clearly correct. As held in previous cases, had Clause 10 of the 
D-P Contract contained wording such as “back to back” or “proportional” to the terms and conditions of the 
Employer-Konwall Contract or Konwall-D Contract, the Court may well have held that the arbitration clause had been 
incorporated into the D-P Contract by virtue of Art 7(6) of the UNCITRAL Model Law. No precise provision in the D-P 
Contract for incorporating the arbitration clause is needed. 
 
 
 

Court refuses to remit case back to arbitral tribunal for 

second time  
 

KK Cheung  
 
In a previous article we reported on the decision in P v M [2018] HKCFI 2280, whereby the Court held that the arbitral 
tribunal had failed to comply with section 46(3)(b) of the Arbitration Ordinance by not giving a party a fair and reasonable 
opportunity to present its case and remitted the award (First Award) back to the tribunal for reconsideration (the 
Judgment). The Court declared the relevant paragraphs of the First Award to be of no effect, pending the tribunal’s 
further order. After further submissions from the parties, the arbitrator made his second award (Second Award) in which 
he maintained his decision in respect of the amount in dispute, but for different reasons to those in the First Award and 
reinstated the relevant paragraphs in the First Award. P now applied to challenge parts of the Second Award, also on the 
ground of serious irregularity ([2019] HKCFI 1864).  
 
P’s grounds for challenging Second Award 

 
P argued that: 
 
(1) The arbitrator exceeded his powers and/or failed to conduct the proceedings in accordance with the procedure 

agreed by the parties or directed by the Court in the Judgment in: 
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 summarily dismissing P’s submissions on “threshold issues” relating to the scope of the matters remitted 
and finding that the injustice to P had been rectified by the submissions on remission whereas matters not 
raised in the substantive arbitration could not be rectified without a further evidentiary hearing; 

 

 taking into account M’s submissions which were not in reply to P’s submissions on the remission, and 
matters which went beyond the remitted issues and had not been pleaded or dealt with in evidence in the 
arbitration; 

 

 directing further submissions on matters which could only properly and fairly be addressed by a further 
evidentiary hearing; 

 

 embarking on his own enquiry and making findings in the absence contentions of M; 
 

 failing to give P any opportunity to address such matters; and 
 

 finding that P sought an overly strict and onerous interpretation and application of the relevant clauses in 
the contract in question. 

 
(2) P was denied a reasonable opportunity and/or was unable to present its case in that the arbitrator wrongly 

entered into his own assessment, referring to matters not raised by either P or M in their submissions on 
remission (or in the substantive arbitration) and wrongly proceeded on his own to develop and expand their 
submissions by adding material findings of fact not suggested by M at any time and of which P had no notice. 

 
(3) New points raised by M on remission were beyond the scope of the matters remitted as M had not pleaded, 

advanced them in submissions or by way of evidence in the substantive arbitration and P was therefore denied 
a reasonable opportunity to adduce its own evidence and cross-examine M’s witnesses on those matters. 

 
Applicable Principles 

 
The Court referred to the following applicable principles: 
 

 the test of a serious irregularity giving rise to substantial injustice involves a high threshold to be met. It is 
deliberately high so as to maintain the intended effect of the Arbitration Ordinance to dramatically reduce the 
extent of the Court’s intervention in the arbitral process;  

 

 a balance has to be drawn between the need for finality of an award and the need to protect parties against 
unfair conduct in the arbitration. In striking this balance, only an extreme case will justify the Court’s intervention; 

 

 in deciding whether there has been substantial injustice, it is enough to show that in the absence of irregularity, 
the tribunal might well have reached a different view and there might well have been a significantly different 
result; 

 

 the Court is concerned with the structural integrity of the arbitration proceedings and not with the substantive 
merits of the dispute; 

 

 the effect of setting aside an award or declaring it to be of no effect is that the award is a nullity. The arbitration 
can revive or carry on as necessary to deal with the matters that were set aside or declared to be of no effect. 
The parties are put back in the position they were in prior to the relevant award being made; and 

 

 the arbitrator’s revived authority following a remission, only extends to the matters remitted to him and he 
cannot go beyond the scope of the revived jurisdiction. 

 
Court’s Decision 

 
The Court set aside the parts of First Award and Second Award as sought by P and declared them to be of no effect. It 
said: 
 

 once it was identified and directed that the parties were bound by their pleaded cases and by the evidence 
already traversed at the arbitration hearing, and by the findings of fact made on the evidence, then there was 
really only one proper conclusion that the arbitrator could have reached, unless M had successfully applied to 
amend its case i.e. the conclusion that the claim must fail; 



 

  

 

 if, in response to the arbitrator’s suggestion, M had wished to advance its case on the basis that letters 
constituted the necessary notice under GCC 27 and 28 of the Contract, it could only have properly done so by 
amending its pleadings, which if allowed, would almost certainly have required re-opening the evidentiary 
hearing; 

 

 although various paragraphs in the Second Award showed that the arbitrator was mindful of the Judgment and 
fully intended to comply with it, he had mistaken the extent of the defects found by the Judge and such defects 
had not been cured and could not have been cured by the route the arbitrator took; 

 

 the points rendering the Court’s intervention justified and necessary had not been overcome by the remission of 
the matter to the arbitrator. Both determinations by the arbitrator were the result of serious irregularity and 
created substantial injustice. 

 
The Court said that since the reconsideration by the tribunal had failed to cure the substantial injustice caused by the 
serious irregularity, which continued, it was inappropriate to again remit the matter back to the tribunal for 
reconsideration. The Court said that the effect of its decision was that M’s claims in question were bad and could not 
now be resurrected. When the matter was remitted to the arbitrator, it had been open to M to apply to amend its case, 
but it chose not to.   
 
Comment 

 
This judgment is a reminder of the very high threshold that has to be met to challenge an arbitral award on the basis of 
serious irregularities and that the Courts will only intervene in the arbitral process in extremely limited circumstances. 
However, as the Court said, it is just as important for the maintenance of integrity in the arbitration process for the court 
to intervene in appropriate cases, as it is for the court not to intervene when the high threshold for doing so has not 
been reached. The judgment also highlights the importance of the arbitrator complying with the remission procedure 
and not exceeding his powers upon remission. Whilst theoretically speaking the effect of setting aside parts of an 
award, rather than remitting it back to the arbitrator, may mean that there is no award formally pronounced on those 
parts of the claims and that there might be another arbitration to determine such claims, the Court may nevertheless 
hold that such claims are bad with no basis to be resurrected. 
 
 
 

Court rules on meaning of “default” in construction contract 
 

Joseph Chung 
 
In the recent case of Network Rail Infrastructure Ltd v ABC Electrification Ltd [2019] EWHC 1769 (TCC), England’s 
Technology and Construction Court had to interpret the term “default” in a construction contract which incorporated the 
terms of ICE Conditions of Contract Target Cost Version, First Edition (ICE Conditions), subject to a schedule of 
standard amendments used by Network Rail, known as N12 (N12 Amendments). The N12 Amendments added words 
into the definition of “Disallowed Cost” (as italicised and highlighted below). The Court rejected ABC’s argument that 
the word “default” in the definition meant “wilful and deliberate” failure to fulfil a legal requirement or obligation. It held 
that the natural and ordinary meaning of “default” is a failure to fulfil a legal requirement or obligation and there were no 
words in the definition or elsewhere in the Contract to indicate that by the word “default”, the parties were referring to a 
“wilful and deliberate” failure to fulfil a legal requirement or obligation.               
 
Under the Contract, the Defendant contractor, ABC, was to be paid the “Total Cost” it incurred less any “Disallowed 
Cost”. Those terms were defined in the Contract as follows: 
 

 Total Cost:  “…all cost (excluding Disallowed Cost and items covered by the Fee) incurred by the Contractor for 
the carrying out of the Works…"  

 

 Disallowed Cost: “…"any cost due to negligence or default on the part of the Contractor in his compliance with 
any of his obligations under the Contract and/or due to any negligence or default on the part of the 
Contractor's employees, agents, subcontractors or suppliers in their compliance with any of their 
respective obligations under their contracts with the Contractor". 

 
A dispute arose between the parties as to the meaning of “default” in the definition of “Disallowed Cost”, which word 
had been introduced as a result of the N12 Amendments. Network Rail argued that “Disallowed Cost” included any cost 
due to a failure by ABC to comply with its obligations under the Contract. ABC argued that “Disallowed Cost” included 
any cost incurred due to default on the Contractor’s part if, and only insofar as, the default constituted, a wilful and 
deliberate failure to comply with its obligations under the Contract.       
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The Court held that “Disallowed Cost” included any cost due to any failure by ABC to comply with its obligations under 
the Contract because:- 
 

 The language of the clause in question was clear and unambiguous.  
 

 The natural and ordinary meaning of “default” is a failure to fulfil a legal requirement or obligation. The Court 
would need very clear evidence from the remaining contractual provisions, its factual matrix and commercial 
context to conclude that it meant something different and in this case there was no basis to reject the ordinary 
meaning of “default”. 

 

 The fact that the word “default” was inserted as a result of the N12 Amendments gave rise to the presumption 
that the parties intended to add something to the existing clause. 

 

 The meaning for which ABC contended (i.e. “wilful and deliberate” failure to fulfil a legal requirement or 
obligation) is a meaning that can usually only be achieved by the addition of extra words and there were no 
such additional words in the relevant clause or elsewhere in the Contract. Further, the concept of a wilful and 
deliberate breach would be a very unusual concept to incorporate into a payment provision designed to assist 
the Employer’s Representative to identify the “Total Cost”. The idea that the Employer’s Representative would 
have to enquire into ABC’s state of mind in relation to each and every breach of contract before it could 
determine whether such breach gave rise to Disallowed Cost would lead (at best) to uncertainty and (at worst) 
to an almost unworkable mechanism. Without use of the words “wilful and deliberate” it was difficult to see how 
the Court could conclude that the parties nevertheless meant to give the word “default” such a restrictive and 
narrow meaning.    

  

 Looking at the relevant clause in its context and against its background as a whole, there was no basis for 
concluding that the parties must have intended “default” to carry a different meaning from its ordinary and 
natural meaning. 

 

 This was not a situation where the Court was dealing with two conflicting interpretations in an ambiguous 
clause, where it may often be appropriate to adopt the interpretation which is most consistent with business 
common sense. If the parties had wished to limit “Disallowed Cost” to a particular level, they could have done 
so.    

 

 Where the parties have used unambiguous language, the Court must apply it. The mere fact that a contractual 
arrangement, if interpreted according to its natural language, has worked out badly, or even disastrously, for one 
of the parties, is not a reason for departing from the natural meaning of the provision. A Court should be slow to 
reject the natural meaning of a provision as correct simply because it appears to be a very imprudent term for 
one of the parties to have agreed to it.     

 
Comment 

 
The judgment illustrates the importance of extremely careful drafting of contracts and when making amendments to 
standard form contracts. In this case, small changes made to the standard contract by the N12 Amendments, meant 
£13 million in deductions being made by the employer. The Court will give words used in a contract their natural and 
ordinary meaning, even if such interpretation works out badly for one of the parties. Here, the words used were clear 
and unambiguous and the Court could not find any basis to find that the parties must have intended the word “default” 
to carry a different meaning to its natural and ordinary one. If they had, they could have added additional words to that 
effect.   

 
 
 

Recent seminars and events  
 

 On 22 October 2019, Consultant, Stanley Lo, and Principal Economist (Competition), Sharon Pang, delivered 
their 7th seminar to the construction industry on the Competition Tribunal’s first two judgments handed down 
earlier this year. The seminar was for the Plumbing and Sanitary Ware Trade Association and was attended by 
over 50 plumbing and drainage engineers and commercial and project management practitioners. 

 

 We hosted the “Mediation Scheme 2019 Launching Cocktail” for the Hong Kong Institute of Construction 
Managers Limited (HKICM). One of our partners, Joseph Chung, is Legal Advisor to HKICM. 

 



 

  

 

 Stanley Lo, played with his rock band at “The Third Annual Law Rocks” Concert, a Hong Kong Arbitration Week 
event, hosted by the HKIAC. 
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